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ABSTRACT:

Indiaissufferingfromgravescarcityofwaterduetoanincreaseindemandofwater.Whilethegovernm
enthasproposedseveralgroundwaterrechargeschemes,itismoreimportanttofixtheproblemofover
exploitation.InIndia60%ofthewaterneedsismetbyusinggroundwater,thislevelchangesto90%inr
uralareaswherepeoplehighlyrelyonwellsandnaturallakes,rivers.Withincreaseinurbanization,co
mmercializationanddevelopment,theuseofgroundwaterhasincreasedexplicitly.Studiesandrepor
tsshowthatregionsarebecomingmorewaterstressedasscarcityanddepletionofwaterisontherise.Pr
ivatecompanieshavealsobeenoneofthemajorexploitersofwaterresources.peopleover-
exploitwaterresourcesforpersonalgains.Inthispaper,theauthorshavediscussedtheapplicationofp
ublictrustdoctrineinprotectionofwaterresourcesinindia.Weseektoanalysehowthedoctrineisappl
iedandwhetherthedoctrineisasolutiontotheproblemofwaterdepletioninindia.
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INTRODUCTION:

ThedoctrineofPublicTrustisbasedontheconceptthatnaturalresourcesareproperty.Naturalresourc
essuchasforests,riversandgroundwaterarethepropertyofthepublic. Thestateandtheindividualsha

vecertainrightswithrespecttosuchpublicproperty. Thepurposebehindthedoctrineistocontrolandli
mitthepowerofthegovernmentauthoritiestotransferpublicpropertytoprivatepartiesforthepurpose
ofindustrialization,commercialorpersonalprofit. Thedoctrinerecognizesandprotectspeople’srig

httopublicpropertyandrestrictsthetransferofit.Essentiallythedoctrineprohibitstheholdingofsuch

publicpropertiesbyprivatepartiesasthegeneralpublichasrighttoaccessandusethem,thatwhichisfo
rgreatergoodcannotbetransferredforthebenefitoffew.

Thepublictrustdoctrinepertainstopreservation,use, protectionandnatureoftitleofessentialresourc
esthatareconsideredtobepublicproperty. Thedoctrineisbasedontheconceptoftrusteeshipwhereth
egovernmentisthetrusteeoftheproperty. Thestateisnottheownerofthepropertybutitactsasatrustee
preventingittofallintohandsofprivateparties. Thestatehasthedutytoprotectandpreservesuchprope
rtyforthebetteruseofallandtoensuretherighttousepublicpropertytoallindividuals. Thusthestateho
Idsthepropertyresourcesandhasthedutytodistributeitinawaythatitdoesnotinfringetherightofindi
vidualsorhampertheenvironment. Thestatehasthepowertodistributeitforuseaswellasthedutytopr
otectitfromexploitationandpreserveitfortheuseoffuturegenerations.Itisrequiredtotakemeasures
andactionsinordertorightfullyperformitsduties.
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JURISPRUDENTIALANALYSISOFPUBLICTRUSTDOCTRINE:

TheSupremeCourthasappliedthepublictrustdoctrineinseverallandmarkcasesinindia.thecourtha
sderivedanddeducedthedoctrinefromAtrticle21'andArticle39°oftheConstitutionandCommonLa
W.

ThepublictrustdoctrinewasinvokedintheSpanMotelsCase,M.CMehtavKamalNath.®Inthiscase,a
publicinterestlitigationwasfiledagainstaresortwhichsorttochangethenaturalcourseoftheriverBe

as."Theproposaloftheresortwassorttoreconstruct,blastanddredgetheriverbed. Theprojectalsoreq

uiredaleaseofforestedlandforprivateconstruction. Theplanoftheprojectreceivedapprovalfromthe
GramPanchayatandtheMinistryofEnvironmentandForests. Thecourtupheldthedoctrineanddisall
owedtheconstructionfromtakingplace.’ltcommentedthatcertainresourceslikewater, forestshave

greaterimportancetothepublicingeneralthanprivateownershipoftheseresources. Thegovernment
beingthetrusteeofsuchresourcesisrestrictedtousethemonlyforpublicpurposeandforusebypeoplei
ngeneral. Thepropertyresourcescaninnocircumstancebesoldformoneyoranyconsiderationbythe

government.Suchresourcesarealsorequiredtobemaintainedwhenputtocertainuses.®

Inanothercase,theNationalGreenTribunalstated:drawingofgroundwaterforcommercialpurpose
withoutpermissionforrequisiteauthorityisnotaguaranteedrightandgroundwaterisscarceandlimit
ed.Semi-
criticalareasarewherethedrawalofgroundwaterexceedstherecoupingresultinginadepletionofthe
waterresources;insuchareas,thedrawalofwaterforindustrialpurposeshouldbeprohibited.Comme
rcialactivitiescanbedependentonothersourcesofwatersuchasharvestedortreatedwater. Thetribun
alreliedonitspreviousorderinthecaseofShaileshSinghvHotelHolidayRegency'whereitstatedthat
unregulatedwithdrawalofgroundwatercannotbeallowedintheabsenceofreplenishment.Demandf
orcommercialactivitiescannotbemetwithexploitationandindustriesarerequiredtocomplywithnor
msformedbytheCGWATforusageofwaterresources.

Thecourtsuntilrecentlyhaveinterpretedthedoctrineashavinganegativeobligation.®In2002thecou
rtgaveawiderinterpretationtothedoctrinebyincludingpositiveobligationsunderit.Itheldthatthesta
teisatrusteeofwaterresourcessuchaspondsandlakes,ithasalegaldutytoprotectsuchresources.The
dutyhasanegativeobligationofpreventionofdepletionofrivers,lakes,reservoirsandotherwaterres
ources,aswellasapositiveobligationofpreservingthemfromextinction,rejuvenatingandensuringt
hequalitativeandquantitativeaspects. Theinherentnatureofatrustistheimpositionofpositiveoblig
ationonthetrusteewhoisboundtousethepropertyresourcesforthebenefitofthebeneficiaryorforwh

! Article 21, The Constitution of India, 1950.

?Article 39, The Constitution of India, 1950.

% M.C. Mehta v. Kamal Nath, (1997) 1 SCC 388.

“Shivshankar, K.V., 2010. Role of judiciary in the protection of environment.

®Narain, V., 2009. Water as a fundamental right: A perspective from India. Vt. L. Rev., 34, p.917.

®Hiremath, V.N., 2016. A Critical Study of Law and Policy Relating to Conservation of Natural Resources in India.
"Shailesh Singh v Hotel Holiday Regency, I.A. No. 640/2019 in Original Application No. 176/2015.

8Shailesh R. Shah v. State of Gujarat, 2002 SCC OnLineGuj 164: (2002) 43 (3) GLR 2295.

°Gopalkrishna, B.S., 2005. Legal regime relating to conservation of natural resources a critical study.
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omthetrustiscreated. Thejudiciaryhasusedthismeaningoftrustininterpretingandapplyingthepubli
ctrustdoctrinewherethestateisthetrustee. ™

PLACHIMADASTRUGGLE:

ThePlachimadastrugglewasaconflictbetweenthemultinationalgiantCoca-
ColaandtheprimitiveadivasisofKerala.'* TheMNCwithdrewbetween500-
1500litersofwaterperday,thewatertablevastlyfeefrom45to150metersand260wellsdriedupin3ye
ars.Thevillagersfacedwatershortagewhichyieldedlessercropsandaffectedtheircommercialactivi
ty. Thewellsnearthecompanyweresohighlyconcentratedofchloridesthatitbecameunfitforhuman,
agriculturaloranycompensation. Thefieldproductivityofsurroundingandnearbyfieldsdepletedsig
nificantly. Thecompanydestructedthequantitativeaswellasqualitativenatureofwater. TheMNCw
asforcedtostopoperatingitsplantbythevillagers.ltwasastrugglebythepoorandbackwardvillagersa
gainstacorporategiantwhichhadtieswiththegovernmentandpoliticalparties. ThePanchayatdidnot
renewtheoperationallicenseduetoprotestsbythe Adivasicommunity. Thecompanychallengedthe
non-

renewaloflicenseintheHighCourtofKerala. Thecommunitydemandedtheshutdownoftheplantdu
etodevastationofthesourceoftheirsurvival.ltdemandedthatthecompanytakeresponsibilityfordest
ructionofenvironmentandresources.*?InanappealtotheHighCourtbythePanchayatthecourtstated
thatgroundwaterisapublicpropertywhichshouldbeprotectedbytheauthorityorgovernmentandsho
uldnotfallintothehandsofprivatepartiesforexploitation.*®

Thestruggleshowshowcorporatescanabusenaturalresourcesforpersonalprofits,howgovernmenti
nactionandlackofregulationshurtstheenvironmentandlocalcommunitiesandlastlyhowvaguethel
awpertainingtogroundwaterisinourcountry.lttakesyearsofstruggle,protestandlegalbattlestoprot
ecttheenvironment. Thestatutorylawsandthecommonlawhasfailedtostrikeabalanceintheuseofgr
oundwater. Thevaguestatusoflawinthismatterhasallowedexploitationanddepletionofgroundwat
erresources.™*

TheGroundwaterAuthorityofKeralaformedundertheKeralaGroundwaterAct,2002allowedCoke
topollute,contaminateanddepleteresources,itfailedtoconservetheresourcesdespiteseveralprotest
sandagitation. TheauthorityviolatedtheWater(PreventionandControlofPollution)Act,1974amen
dedin1988asitfailedtocontainandpreventpollutionofwaterunderitswatch.Over-
exploitationofwateratKeralaledtocreationofhealthrisksforthelocalpeople,anddegradationinqual
ityofwater.™

TheWorldWaterConferencewasorganizedinKeralaforthepurposeofspreadingawarenessaboutth
eimportanceandscarcityofgroundwater. ThePlachimadadeclarationofprotectingandpreservingg

Rengarajan, S., Palaniyappan, D., Ramachandran, P. and Ramachandran, R., 2018. National Green Tribunal of India—an observation from
environmental judgements. Environmental Science and Pollution Research, 25(12), pp.11313-11318.

MperumattyGrama Panchayat v State of Kerala, High Court of Kerala, 2005 (2) Kerala Law Times, 554.

2Menon, M., 2013. Lessons from Plachimada for Water Law: Who Should Own the Groundwater? SSRN Electronic Journal. Available at
SSRN: https://ssrn.com/abstract=2270681 or http://dx.doi.org/10.2139/ssrn.2270681

®Rajesh K. P., 2017. The Anti-Coca-Cola Movement in Plachimada, Kerala. Journal of Developing Societies, 35(4), pp.437-457.
“Berglund, H. and Helander, S., 2015. The Popular Struggle against Coca-Cola in Plachimada, Kerala. Journal of
Developing Societies, 31(2), pp.281-303.

5Swamy, R., 2011. Water Insecurity: The Plachimada Struggle. Indian Journal of Public Administration, 57(1), pp.26-33.
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roundwaterwasadopted. ltwasclaimedintheconferencethatwaterisjustnotacommodity,itisthefun
damentalobligationofthesocietytosustainablyusethegroundwatersoastopreserveitforfuturegene
rations. Thegovernmentshouldprohibitthecorporatization,privatization,marketingandmisuseofg
roundwater.Thefundamentalrightofallindividualstowatercanonlybeensuredifwepreventexploit
ationandpreserveitforthegreaterpublicuse. ™

ThePlachimadastrugglewasaresultofadministrativeinefficiencyandlackofenvironment-
friendlymeasures.Lawsprotectingtheenvironmentexistedatthattime,however,thedepletionofgro
undwaterwasaresultofadministrativefailure. ThegovernmentauthorityfailedtonotifytheGround
WaterAct,2002anddidnotimplementthepollutioncontrollaws. TheEnvironmentProtectionAct, 1
986,theWater(PreventionandControlofPollution)Act,1974amendedin1988wereoperationalduri
ngtheexploitationofwateratPlachimada,however,governmentinactionresultedinharmtotheenvir
onmentandlocalcommunity.*’

JusticeNairobservedthatgroundwaterisapartofthenation’swealth,itbelongstogeneralpopulation
andwaterismoreimportantthanindustrialuseandover-
exploitationofwatershouldbestopped. TheHighCourtbenchinthePlachimadacaseheldthatground
waterisapublicnaturalresource,itcannotbedisbursedintothehandsofprivateindividualsandthesoc
ietyhastherighttousesuchwater.Thecourtappliedthepublictrustdoctrineinthiscasetoprotectgroun
dwaterfromover-
exploitation.Nopersoncanbecometheownerofgroundwater,ownershipoflanddoesnotgivetheunr
egulatedwaterextractionrights.However,thedivisionbenchofthesamecourtdidnotfollowthesame
doctrine,itreliedonthecommonlawtheorywheretheownerofthelandhastherighttoextractgroundw
ater.

OTHERRELEVANTSTRUGGLES:

ThePlachimadastruggleisnotastandaloneincidentofwaterexploitation.Despitepresenceoflawsan
dtheapplicationofthepublictrustdoctrinebythecourts,exploitationanddepletionstilltakesplace.In
KaladeravillageofRajasthan,theoperationofacokeplantledallthewellstodryup.Peopleofthevillag
ehavebeenprotestingandopposingsuchoperationswhichdisruptstheecologicalbalance. '®

InMehdiganjvillageofUttarPradesh,aplantwasestablishedwhichresultedindepletiononthegroun
dwatertable. Thevillagesheresufferedlossesduetoscarcityofwaterforagricultureirrigation.Inboth
thesecases,thestategovernmentsdidnothingtostopdepletionorprotectthepublicrights. Inthevillag
eofSivaganga, TamilNadu,theplantsetupdriedupalmosttheentirewatertable. Thedelayontheparto
ftheMinistryofEnvironmentandForeststoactandstoptheplantfromoperatingwasexceptionallylat

®Camkin, J. and Neto, S., 2016. Roles, Rights, and Responsibilities in Water Governance. World Affairs, 179(3), pp.82-112.
YC.R. Bijoy, 2006. Kerala's Plachimada Struggle: A Narrative on Water and Governance Rights. Economic and Political
Weekly, [online] 41(14), pp.4332-4339. Available at: <https://www.jstor.org/stable/4418807> [Accessed 11 March 2020].

® Hindu, The. 2004a. Water Board Disputes Coca-Cola's Claim on Ground Water, The Hindu (June 17), available at: <
http://www.hindu.com/2004/06/17/stories/20040617030305 00.htm> last accessed on 11 March 2013.
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e.Theexploitationofwaterresourcescouldnotbestoppedorcontrolledduetoadministrationalineffi
ciencyofthegovernmentbody.*®

POLLUTERSPAYPRINCIPLE:

Eventhoughthepublictrustdoctrineisapplicabletothenaturalresourcesinindia,pollutionandover-
exploitationofresourceshasbeenextant.Causingpollutionandharmtotheenvironmentcomeswitha
cost.Similarly,courtsshouldfineandlevycompensationsonprivatepartiesforover-
exploitingorcontaminatingwaterresources.*’ThePolluterspayprinciplewasappliedinthecaseofE
nviro-

Legal Actionvs.UnionofIndia®*wherethecourtheldthatthepersonliableforcausingharmtotheenvir
onmentshouldpayforthelossesandharmdonetotheecosystem.Thecourtalsoheldthatthepublictrus
tdoctrineisalawoftheland.?

TheCentralPollutionControlBoard(CPCB)hasrecommendedthelevyofenvironmentalcompensa
tionforgroundwaterinitsreportonAssessmentofEnvironmental CompensationinCaseoflllegal Ex
tractionofGroundwaterwhichwassubmittedbeforetheNationalGreenTribunal. Thecompensation
hasbeensetaccordingtothetypeofusageofwaterandtypeofarea. Thetribunalspeciallyemphasizedo
ntheneedtodeterindustriesandcommercialexploiters.?

CONCLUSION:

Thepublictrustdoctrinecombinedwiththeframeworkfornationalwaterlawcangiveusaholistic,im
provisedwayofusingwatersustainably,itcanreformthestate-
centricwaterlawstoamoredemocratizedframeworkbyhavingpublicparticipation.Naturalresourc
eshavebeenownedandcontrolledbystateandgovernmentbodies,thishasallowedfewcorruptandin
efficiencybureaucratsandofficialstoundulygainfromthelossandharmtobothpublicandthenature.
?“Bydemocratization,havingpublicparticipation,checkscanbekeptatthewayofusingthesenaturalr
esources. Thenationallawframeworkforwaterisnotsufficientforensuringtherightuseofwaterreso
urces.Historyandexperiencehasshownthatdespitecourtspassingordersandmakingthestaterespon
sibleforprotectionofwaterresources,theinefficiencyofgovernmentbodieshasprevailed,resultingi
noverexploitationofwater.?

Publicparticipationhasbecometheneedofthehour,thelastfewdecadeshasseenthedevelopmentand
needforsuchparticipation.LegislationssuchastheRighttoFairCompensationand Transparencyin
LandAcquisition,RehabilitationandResettlementAct,2013haveprovidedforpublicparticipationi

 India Resource Centre.2011. Coca-Cola Extracts Groundwater Even as Farmers and Community Left Without Water, India Resource
Center News Release September 21, available at: < http://www.indiaresource.org/news/2011/1008.html> last visited on 11 March 2013.
2Kumar, M., 2011. Case Name: Indian Council for Enviro-Legal Action v Union of India Court Name: Supreme Court of India, New Delhi,
India.

ZEnviro-Legal Action vs. Union of India, JT 1996 (2) 196.

ZKumar, M., 2011. Case Name: Indian Council for Enviro-Legal Action v. Union of India Court Name: Supreme Court of India, New
Delhi, India.

ZJain, A., 2020. lllegal Extraction of Groundwater May Soon Carry A Fine Of Min Rs 10,000. [online] Livelaw.in. Available at:
<https://www.livelaw.in/environment/extracting-groundwater-fine-of-min-rs-10000-every-household-146364> [Accessed 10 March 2020].
ZBlumm, M. and Paulsen, A., 2016. The Public Trust as an Antimonopoly Doctrine. SSRN Electronic Journal,.

%Blumm, M., 2003. Public Property and the Democratization of Western Water Law: a Modern View of the Public Trust Doctrine. Issues in
Legal Scholarship, 3(1).
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nacquisitionoflandresources,thewaterlawsinIndiacanborrowthisprinciplefromthislegislationso
astoensureefficiencyandabsolutegovernmentdiscretion. Asthewaterresourcesarepublicproperty
,forthebenefitanduseofall,thepublicshouldhavetherightindecidingitsuse.Democratizationofwat
erresourceswouldpreventcentralizationandensuresustainabledevelopment.Foraholisticwaterre
gulatinglaw,publictrustdoctrineisoneofthesolutionsandnottheonlyorthebestsolutionasthestatec
anmisuseitspositionoftrustee. Thedoctrineshouldbeappliedalongwithrulesofpublicparticipation
inordertokeepchecksandbalances.?
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