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Abstract: Social exclusion is a multidimensional phenomenon prevalent in many societies,
including India. The practice of social exclusion is a systemic phenomenon that imposes
limitations on the complete involvement of specific individuals or groups in various social,
economic, and political facets of existence. The aforementioned circumstances may result in
the marginalization of individuals or communities. Such factors may include but are not limited
to caste, religion, gender, disability, and socioeconomic status. The issue of social exclusion
in India is entrenched in historical injustices and discriminatory practices that persist to
adversely affect a significant number of individuals. It has been observed that certain
communities in India, who are deemed marginalized, are subjected to discriminatory practises
and are excluded from mainstream society on the basis of factors such as caste, religion,
gender, and economic status. The present research paper delves into the matter of social
exclusion in India, taking into account the legal perspective and emphasising the laws and
initiatives that have been put in place to tackle this all-encompassing problem. The research
methodology utilized in this paper is primarily of a doctrinal or non-empirical legal nature.
The present analysis is predicated upon a theoretical examination of the subject matter,
drawing upon secondary sources such as books, magazines, newspapers, reports, and
publications emanating from diverse associations, research scholars, universities, as well as
the central and state governments. This research paper aims to explore the concept of social
exclusion in India from a legal perspective. It investigates the various legal frameworks and
mechanisms in place to address social exclusion, as well as their effectiveness in promoting
inclusive social development. The paper also examines specific marginalized groups in India
and analyses the legal provisions enacted to protect their rights and promote their inclusion.
By critically evaluating the existing legal framework, this research paper seeks to identify gaps
and propose recommendations to enhance legal measures addressing social exclusion in India.
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Structure of Research Paper:-
1. Introduction
e Background and significance of social exclusion in India
e Objectives of the research paper
e Methodology
2. Understanding Social Exclusion
e Definition and conceptual framework of social exclusion
e Dimensions and manifestations of social exclusion
e Impact of social exclusion on individuals and communities
3. Legal Framework for Addressing Social Exclusion in India
e Constitution of India and fundamental rights
e Legislation promoting social inclusion
e Affirmative action policies and reservation systems
e International commitments and obligations
4. Marginalized Groups in India
e Dalits (Scheduled Castes)
e Adivasis (Scheduled Tribes)
e Religious minorities
e Women and gender-based exclusion
e Persons with disabilities
e LGBTQ+ community
5. Legal Protection and Rights of Marginalized Groups
e Specific constitutional provisions and safeguards
e Legislative measures and protective laws
e Case studies and landmark judgments
6. Effectiveness of Legal Measures

e Challenges and limitations of the legal framework
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e Implementation gaps and barriers
e Role of judiciary and law enforcement agencies
e Evaluating the impact of legal interventions

7. Recommendations for Enhancing Legal Measures

Strengthening legislation and policy frameworks

Improving implementation mechanisms

Enhancing access to justice for marginalized groups

e Promoting awareness and capacity-building initiatives
8. Conclusion

e Summary of key findings

e Implications for policy and practice

e Future directions for research and action

Note: This research paper is a suggested outline for examining social exclusion in India from
a legal perspective. Researchers may modify or expand upon this outline based on their specific
focus and research objectives. Additionally, incorporating relevant case studies, statistical data,
and empirical evidence would further enrich the analysis.

Introduction

The matter of social exclusion is a multifaceted concern that impacts diverse communities
globally, including the nation of India. It pertains to the methodical marginalisation and
deprivation of equitable opportunities encountered by specific individuals or collectives
predicated on their social, economic, or cultural attributes. In the Indian jurisdiction, social
exclusion is fundamentally entrenched in historical and structural inequities, including but not
limited to caste-based discrimination, religious discrimination, gender disparity, and economic
disparities. The significance of examining social exclusion in India is rooted in the necessity to
comprehend its deleterious repercussions on individuals, collectives, and the entirety of
society. The perpetuation of social exclusion serves to maintain and exacerbate existing
inequalities, impede the attainment of social cohesion, and impede progress towards inclusive
development. From a legal standpoint, scrutinising this matter enables an evaluation of the
efficacy of extant legal frameworks and mechanisms in mitigating social exclusion and
advancing inclusive social development. It is an incontrovertible legal principle that every
individual possesses an inherent entitlement to freedom and equality with respect to their
inherent dignity and rights. It is legally mandated that individuals possess inherent rationality
and moral awareness, and therefore must conduct themselves towards their peers with a sense
of fraternalism. Throughout the records of the United Nations, the emphasis on human rights
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has been highlighted as an essential element of a potential framework for a new global system.
The preface of the United Nations Charter expresses the commitment of the "People of the
United Nations" to uphold fundamental human rights, human dignity, and equitable rights for
all persons and states.> As per the provisions of Article 55 of the Charter, the United Nations
is under a legal obligation to promote the progress of universal recognition and compliance
with human rights, without any discrimination whatsoever.*

The Universal Declaration of Human Rights, which was adopted in 1948,° along with the
International Covenant on Economic, Social and Cultural Rights® and the International
Covenant on Civil and Political Rights, both of which were adopted in 1966, jointly establish
a comprehensive normative framework for safeguarding human dignity. The Universal
Declaration encompasses a comprehensive range of civil, political, economic, social, and
cultural rights, with a particular emphasis on the entitlement of every individual to a social and
humanitarian order that enables the full realisation of the rights and freedoms set forth in the
Declaration. It is crucial to acknowledge that the comprehensive nature of human rights not
only confirms the privilege of each person to these rights without discrimination but also
expands the scope of the aforementioned rights.

Pursuant to the Vienna Declaration and Programme of Action®, promulgated during the World
Conference on Human Rights in 1993, it is hereby affirmed that the act of subjecting
individuals to extreme poverty and social exclusion constitutes the violation of human rights
dignity.® The conference hereby expresses its legal concern regarding the persistent and
egregious violations of human rights on a global scale, which encompass acts of torture, racism,
racial discrimination, apartheid, xenophobia, poverty, hunger, religious intolerance, and other
forms of deprivation of economic, social, and cultural rights. Despite the comprehensive nature
of human rights as enshrined in U.N instruments, discriminatory practises continue to persist
in various societies. Examples of such conduct include acts of apartheid, ethnic cleansing, and
religious discrimination, which are antithetical to the universal nature and concept of human
rights. In light of the aforementioned violations, it is duly noted that the United Nations has
adopted several declarations and conventions since the 1960’s. The international legal
framework for the advancement and protection of human rights, established by the United
Nations, is based on the premise that member states and signatories to international human
rights agreements have committed to abide by, ensure, and enforce the principles outlined in

3 Universal Declaration of Human Rights (1948). https://www.un.org/en/universal-declaration-human-
rights/index.html. Article 1, Paragraph 1.

4 1d. 3. https://www.un.org/en/universal-declaration-human-rights/index.html, Article 28.

>1d. 4.

® United Nations Treaty Collection:

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-3&chapter=4&clang=_en

7 1d. 6.

8 Vienna Declaration and Programme of Action (1993), Retrieved from www.un.org.

° Theo Van Boven, “Human Rights and Rights of People” (1995), Edited Book ‘Human Rights From Exclusion
to Inclusion; Principles and Practice’, Edited by F. Coomans, C. Flinterman, F. Griinfeld, Inguid Westendrop
and J. Willems, 2000, p. 283.
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these legal instruments. Therefore, it is the legal obligation of the state parties to fulfil these
responsibilities.

Human Dignity, Liberty, Equality

In the present-day society, the fundamental principles of human dignity, liberty, equality, and
justice are considered indispensable. The nature and extent of inequality, prejudice, and
discrepancy vary across discrete populations. Please take note that the Indian society is not
exempt from the aforementioned issues, whereby social exclusion remains a significant
predicament. In the Indian context, it is observed that the manifestation of injustice, inequality,
and discrimination is most severe through the intricate social stratification and hierarchy, which
are inextricably linked to religion and caste.

According to the declaration put forth by Professor T.K. Oommen, it can be deduced that the
complexity of a community's social structure plays a pivotal role in the emergence and
classification of social exclusions. It is arguable that the scope and variety of limitations
existing within a particular community are in direct correlation with the complexity of its social
structure. Please take note that the act of untouchability in India is present in various forms
and has pervaded nearly all areas of the country.®

After a thorough examination of the institutions and practises that intersect with the caste
system, it is apparent that the continuation of standards and convictions concerning social
inferiority is firmly entrenched. The analysis presented above clarifies the allocation of social
and economic advantages, thereby highlighting those who benefit and those who are excluded.
The manifestation of discrimination imposed by caste suggests that the social construction of
inequality based on caste has been deeply ingrained through established standards, traditions,
and behaviours that safeguard the interests of particular social factions. The groups in question
have been observed to exercise their sway and attain a level of triumph in enforcing their
convictions and customary traditions upon other factions that are socially disadvantaged.

The social stratification commonly referred to as the caste system in India is one of the most
ancient systems in existence and is deeply rooted in the Hindu faith. The caste system
determines an individual's social status and occupation from birth until death. Over the course
of time, the original four castes have undergone a transformation and have developed into a
complex framework comprising of 3,000 sub-castes. The group commonly referred to as the
untouchables, who are believed to exist outside the scope of the caste system, are subjected to
severe forms of discrimination and are commonly referred to as Dalits, a term that implies a
state of despondency. The aforementioned collective was previously denoted as Harijans, a
phrase that was originated by Mahatma Gandhi with the aim of promoting their assimilation
into the social structure. It has come to attention that in Indian society, specific castes have

19 Prof. T.K. Oomen, “Social Exclusion and the Strategy of Empowerment”, paper presented in the Two-Day

National Seminar on ‘Social Exclusion and Empowerment in India : A Multidisciplinary Approach”, organized
by the C.1.S., the University of Burdwan, dated May 28-29, 2007.
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been assigned to the upper echelon, while other groups have been classified as the lower strata.
It has been classified that the lower castes are divided into three distinct categories. The
aforementioned categorization, specifically the Scheduled Castes, pertains to social groups that
are considered to be of the untouchable class. The second category concerns the Tribes, which
are communities that have expressly rejected the caste system and have chosen to dwell in
remote areas, such as forests and highlands. The third category, hereinafter referred to as Other
Backward Classes or Backward Classes, pertains to castes falling within the Sudra Varna.

Pursuant to the report submitted by the National Commission for Scheduled Castes and
Scheduled Tribes, the ongoing practise of untouchability, which imposes social disadvantages
on individuals based on their caste, has been illuminated.

It has been observed that in Indian society, certain castes have been designated as higher castes,
while other communities have been categorised as lower castes. The lower castes were
classified into three distinct categories. The initial classification, namely Scheduled Castes,
encompasses communities that are deemed untouchable. The second category pertains to
Tribes, which are communities that have eschewed the caste system and have instead chosen
to reside in secluded regions, such as forests and highlands. The third category, hereinafter
referred to as "Other Backward Classes™ or "Backward Classes,” comprises castes that fall
under the Sudra Varna.

As per the report submitted by the National Commission for Scheduled Castes and Scheduled
Tribes, the practise of untouchability persists, which inflicts social disadvantages on
individuals based on their caste. As per the report, during the 1990’s, instances of caste-based
discrimination were observed, including but not limited to, the imposition of restrictions on
scheduled-caste bridegrooms riding mares, limitations on sitting on charpoys (beds) in the
presence of higher-caste individuals, segregation in the utilisation of water sources, and the
provision of separate utensils for serving scheduled castes in tea shops and dhabas (roadside
eateries).

It has been observed that in rural regions, the majority of individuals belonging to the Dalit
community reside in distinct settlements that are segregated from those inhabited by
individuals belonging to the caste Hindu community. It is not uncommon for them to be
obligated to render pro bono services in the context of funerary rites, nuptial celebrations, and
communal gatherings. In instances where Dalits constitute a minority in rural areas, the
prevalence of untouchability practises is exacerbated, resulting in social ostracism, retaliatory
aggression, and exclusion from sundry facets of communal existence. As per the 2001 Census,
the population of Dalits accounted for 17.5% of India's populace, with Uttar Pradesh and West
Bengal having the highest concentration thereof.

Notwithstanding the legal measures and the abrogation of untouchability under the
Constitution of India, the scheduled castes and scheduled tribes persistently encounter
discrimination, stigma, and the deprivation of their fundamental rights. Numerous individuals
belonging to the Dalit community endure abject destitution, bereft of any means to procure
land, secure gainful employment, or attain education. The clients have reported experiencing
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instances of segregation in various domains, including but not limited to places of worship,
education, housing, land ownership, and the utilisation of public resources. Members of the
Dalit community are frequently assigned to positions of low status and demeaning labour
within the societal hierarchy.

The community known as Dalit has endured significant harm and systematic ostracism from
various aspects of societal, financial, and governmental existence, with religious endorsement
serving to sustain their marginalisation. On the contrary, it can be argued that individuals
belonging to the caste Hindu community have attained positions of authority and influence to
the detriment of those from the Dalit community. The government has purportedly cited the
conversion of certain individuals from the Dalit community to Christianity as a basis for
withholding constitutional rights and benefits that are otherwise afforded to Hindu Dalits.

It is a well-established fact that Dalit women in India are subjected to a triple burden of
discrimination based on their caste, class, and gender. They are subjected to significant
adversities and prejudicial treatment within the community. It has been observed that Dalit
girls are frequently coerced into engaging in prostitution by members of the upper-caste and
village clergy. The utilisation of sexual abuse and other violent acts as a means of subjugation
by landlords and law enforcement officials to quell opposition within the community is a matter
of concern. Notwithstanding certain mitigations in the inflexibility of untouchability, the status
of Dalit women in Indian society continues to be lamentable. The individuals in question are
subjected to arduous and inadequately compensated labour, frequent instances of sexual abuse,
and coerced into degrading and unsanitary occupations. The individuals in question are being
deprived of the chance to don respectable clothing or adornments, despite their financial means.
It has been observed that certain members of society are subjected to the exploitation of their
essential services, while concurrently being subjected to a condescending attitude that
characterises them as being downtrodden.

It is a matter of irony that individuals of Indian descent express criticism towards the apartheid
practises of white individuals in South Africa, whilst simultaneously engaging in a form of
untouchability that may be deemed more severe. The manifestation of inconsistency is apparent
as they maintain the principles of parity and autonomy while continuing discriminatory actions.

As stated by B.R. Babasaheb Ambedkar, a distinguished personality in the struggle against
caste-based prejudice, he acknowledged the detrimental characteristics of the caste system and
untouchability. As per his thesis on the "Annihilation of Caste,” it was contended that the
complete eradication of the caste system is imperative for the actualization of genuine freedom
in India. Dr. Ambedkar was the pioneer in identifying the particular issues presented by the
caste system prevalent in the Indian society and advocated for its complete elimination.

The stated aims and objectives of this research paper are as follows:

1. To furnish a comprehensive comprehension of social exclusion in India and its diverse
dimensions and manifestations.
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2. To conduct a comprehensive analysis of the legal frameworks and mechanisms
established to redress issues of social exclusion within the jurisdiction of India.

3. To assess the efficacy of extant legal provisions in advancing societal integration and
safeguarding the entitlements of underprivileged factions.

4. The objective at hand is to identify any deficiencies or obstacles within the existing
legal framework and provide suggestions to improve the legal measures that aim to
tackle social exclusion in India.

Research methodology:

This research uses a qualitative approach and a mix of primary and secondary sources. The
Indian Constitution, relevant laws, judicial rulings, and official reports are among the key
sources. Academic journals, books, research papers, reports from non-governmental
organisations, and documents from international organisations are examples of secondary
sources. The research study conducts a critical examination of the legal system and its
application, supporting its conclusions with case studies and actual data. When feasible,
consultations and interviews are used to account for the opinions and experiences of
marginalised groups. This research study seeks to add to the body of knowledge on social
exclusion in India from a legal standpoint and to offer guidance for policymakers, solicitors,
and civil society organisations working to create a more inclusive and just society.

Definition and conceptual framework of social exclusion: The term "social exclusion”
pertains to the systematic marginalisation of specific individuals or groups, resulting in their
unequal participation and restricted access to resources, opportunities, and decision-making
mechanisms within the community. This statute encompasses any and all forms of
discrimination, inequality, and disadvantage that impede an individual's complete participation
and enjoyment of social, economic, and political activities. The concept of social exclusion is
multidimensional and extends beyond the scope of mere economic deprivation or poverty,
encompassing social, cultural, and political dimensions.

The conceptual framework pertaining to social exclusion acknowledges that the processes of
exclusion are intricate and interconnected. The focus is on the structural and systemic elements
that lead to marginalisation, including prejudiced social conventions, imbalanced power
dynamics, and institutional hindrances. The perpetuation of social exclusion may occur through
diverse mechanisms, such as discriminatory practises grounded on caste, gender, religion,
ethnicity, disability, or economic standing.

Dimensions and manifestations of social exclusion: Social exclusion manifests itself in
different dimensions, affecting individuals and communities in multiple ways:

1. Economic Exclusion: This dimension refers to the exclusion from economic resources,
employment opportunities, income, and social welfare benefits. It includes limited
access to education, skills development, and financial services, contributing to the
perpetuation of poverty and economic disparities.
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2. Social Exclusion: Social exclusion involves the denial of social rights and participation
in social networks and institutions. It includes exclusion from social services,
healthcare, housing, and social security. Discrimination and stigmatization based on
social identities, such as caste, ethnicity, religion, or gender, further exacerbate social
exclusion.

3. Political Exclusion: Political exclusion pertains to the denial of political rights,
representation, and participation in decision-making processes. It includes limited
access to political institutions, unequal power relations, and barriers to civic
engagement. Marginalized groups often face barriers in exercising their political
agency and having their voices heard.

Impact of social exclusion on individuals and communities: Social exclusion has profound
consequences for individuals and communities, leading to:

1. Marginalization and Disempowerment: Exclusionary practices limit the
opportunities for marginalized individuals to fulfill their potential, resulting in their
marginalization and disempowerment. They face limited access to education,
employment, and social networks, which perpetuate their social and economic
disadvantages.

2. Poverty and Inequality: Social exclusion reinforces poverty and exacerbates
economic inequalities. The lack of access to resources, services, and opportunities traps
individuals and communities in cycles of poverty and prevents them from breaking free
from structural disadvantages.

3. Social Fragmentation: Social exclusion undermines social cohesion and solidarity
within communities and societies. It creates divisions, fosters stereotypes, and hampers
social integration. This fragmentation can lead to social unrest, conflicts, and a sense of
alienation among marginalized groups.

4. Human Rights Violations: Social exclusion is often intertwined with human rights
violations. Marginalized individuals and communities face discrimination, violence,
and the denial of their basic rights, including the rights to education, healthcare,
housing, and political participation.

Understanding the dimensions and impact of social exclusion is crucial for formulating
effective policies and interventions to address these challenges and foster inclusive societies
that respect and protect the rights and dignity of all individuals.

Legal Framework for Addressing Social Exclusion in India
1. Constitution of India and Fundamental Rights

The Constitution of India is the supreme law of the land, embodying a comprehensive set of
laws and principles to guide the country. It contains specific provisions that aim to combat
social exclusion:
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e Article 14: Guarantees "equality before the law" and "equal protection of the laws."

e Atrticle 15: Prohibits discrimination on grounds of religion, race, caste, sex, or place of
birth.1?

e Article 16: Ensures equality of opportunity in matters of public employment and
prohibits discrimination.®

e Atrticle 17: Abolishes untouchability and forbids its practice.*

e Article 21: Guarantees the right to life and personal liberty. The Supreme Court has
expanded this to include the right to live with dignity, which inherently precludes social
exclusion.®®

In Maneka Gandhi v. Union of India, ® the Supreme Court of India delivered a landmark
judgement that significantly expanded the interpretation of the fundamental right to life and
personal liberty under Article 21 of the Indian Constitution.*’

Background of the Case: Maneka Gandhi's passport was impounded by the Indian
Government in the "interest of the general public* under Section 10(3)(c) of the Passport Act,
1967.18 It gives the Central Government the power to impound or revoke passports and travel
documents in certain cases. It reads as follows:

"The passport authority may impound, or cause to be impounded or revoke a passport or travel
document — (c) if the passport authority deems it necessary so to do in the interests of the
sovereignty and integrity of India, the security of India, friendly relations of India with any
foreign country, or in the interests of the general public”. *°

This means that the Central Government has the discretion to revoke or impound a passport if
it believes it's necessary to do so in the interest of the public or to maintain the security,
sovereignty, and integrity of India or its friendly relations with other countries.

However, as clarified in the Maneka Gandhi vs Union of India case, such an action must still
adhere to the principles of fairness and justness, in order to comply with the fundamental rights
enshrined in the Indian Constitution.

The Government didn't provide her with the reason behind this action. Following this, she filed
a writ petition under Article 32 (right to constitutional remedies) of the Indian Constitution,?

1 Article 14, The Constitution of India, 1950.

12 Article 15, The Constitution of India, 1950.

13 Article 16, The Constitution of India, 1950.

14 Article 17, The Constitution of India, 1950.

15 Article 21, The Constitution of India, 1950.

16 Maneka Gandhi vs Union of India, 1978 AIR 1978 SC 597.
71d. 15.

18 passport Act, 1967 of India, Section 10(3)(c).

¥1d. 18.

20 Article 32, The Constitution of India, 1950.
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challenging this action as a violation of her fundamental rights under Articles 14 (equality
before the law),? Article 19 (freedom of speech and expression),?? and Article 21 (protection
of life and personal liberty).?

Judgement: In the 7-judge bench decision, the Supreme Court held that the right to travel and
go outside the country is included in the right to personal liberty guaranteed under Article 21.
It stated that the procedure established by law to deprive a person of personal liberty must be
fair, just, and reasonable. The Court ruled that the mere existence of a law is not enough; it
must also meet the criteria of fairness and justness. Furthermore, the Court also held that
Articles 14 24,19%° and 212¢ are not mutually exclusive. These provisions represent the values
of dignity, liberty, and equality, which are a cornerstone of the Indian Constitution. Therefore,
a law depriving a person of 'Personal Liberty' has to stand the tests of not one, but all these
Fundamental Rights.?’

The Court, thus, widened the scope of Article 21, making it the heart and soul of the Indian
Constitution.

2. Legislation Promoting Social Inclusion
India has passed several laws to promote social inclusion:

e “The Scheduled Castes and Tribes (Prevention of Atrocities) Act, 1989: Provides for
the prevention of atrocities against Scheduled Castes and Scheduled Tribes”.28

e “The Protection of Civil Rights Act, 1955: Prescribes punishment for the practice of
untouchability”.?®

e “The Right to Education Act, 2009: Ensures free and compulsory education for
children between 6 and 14 years, promoting equal educational opportunities”.3°

3. Affirmative Action Policies and Reservation Systems

Affirmative action in India is a form of positive discrimination that aims to uplift historically
marginalized communities:

21 Supra Note. 11.

22 Article 19, The Constitution of India, 1950.

23 Article 22, The Constitution of India, 1950.

24 |bid. 21.

25 Article 19, The Constitution of India, 1950.

26 Supra Note. 15.

27 Supra Note. 15.

28 The Scheduled Castes and Tribes (Prevention of Atrocities) Act, 1989.
29 Supra Note. 6.

39 Right to Education Act, 2009, No. 35 of 2009, India.
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“Articles 15(4)%! and 16(4)% of the Indian Constitution enable the state to make
provisions for the reservation of seats in educational institutions and jobs for socially
and educationally backward classes”.®

“The Mandal Commission of 1980 was instrumental in implementing a 27%
reservation for Other Backward Classes (OBCs) in government jobs and public
universities”.%*

4. International Commitments and Obligations

India is

signatory to numerous international treaties and conventions aimed at promoting social

inclusion:

“The Universal Declaration of Human Rights (1948): India is a signatory and the
declaration promotes universal respect for and observance of human rights and
fundamental freedoms.”3®

“Convention on the Elimination of All Forms of Discrimination Against Women
(1979): India ratified this in 1993, and it's aimed at eliminating discrimination against
women.”3¢

“Convention on the Rights of the Child (1989): India ratified this in 1992, and it
promotes the social inclusion of children.”®’

Marginalized Groups in India

India’s socio-economic fabric is complex and diverse, with certain groups being marginalized
due to historical, socio-economic, and cultural factors.® Some of the key marginalized groups
in India include:

1.

“Scheduled Castes (SCs): The National Commission for Scheduled Castes, National
Commission for Scheduled Tribes, and National Commission for Backward Classes are
statutory bodies established by the Government of India to safeguard the rights and
interests of specific marginalized groups. These communities, also known as Dalits,
have been subject to centuries of discrimination and social exclusion due to the caste-
based hierarchy prevalent in Indian society. They often suffer from lack of access to
quality education and decent work opportunities.”®

31 Article 15(4) and Article 16(4), Constitution of India, 1950.

321d. 30.
33 1d. 30.

34 Mandal Commission Report (1980).

35 Supra

Note. 4.

36 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) (1979).
37 Convention on the Rights of the Child (CRC) (1989).

38 The Constitution of India, 1950.

39 National Commission for Scheduled Castes, 2003.
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Here are brief descriptions of each commission and the corresponding acts that govern
them-

e National Commission for Scheduled Castes (NCSC): The National Commission for
Scheduled Castes was established under Article 338 of the Indian Constitution and is
governed by the National Commission for Scheduled Castes Act, 2003. The
commission is responsible for monitoring the safeguards provided for Scheduled
Castes, investigating complaints, and making recommendations for their socio-
economic development and welfare.

e National Commission for Scheduled Tribes (NCST): The National Commission for
Scheduled Tribes was set up under Article 338A of the Indian Constitution and is
governed by the National Commission for Scheduled Tribes Act, 1992. The
commission is tasked with protecting the rights and interests of Scheduled Tribes,
promoting their socio-economic development, and ensuring their participation in
decision-making processes.*!

e National Commission for Backward Classes (NCBC): The National Commission for
Backward Classes was established under the National Commission for Backward
Classes Act, 1993. The commission is responsible for investigating and recommending
measures to address the social and educational backwardness of the Other Backward
Classes (OBCs). It also evaluates the inclusion or exclusion of communities in the list
of OBCs. These commissions play a vital role in addressing the issues faced by
marginalized communities in India, conducting inquiries, and advising the government
on policies and programs for their upliftment and social inclusion.*?

2. “Scheduled Tribes (STs): These are indigenous communities that have been socially,

economically, and politically marginalized. They often live in geographically isolated areas

with limited access to infrastructure, education, healthcare, and other public services”.*3

3. “Other Backward Classes (OBCs): This is a diverse collection of intermediate castes that

were traditionally disadvantaged. They are recognized by the government for affirmative action

policies”.*

4. “Women: Despite making up approximately half of the population, women in India often
face discrimination and are underrepresented in political, economic, and social spheres. They

frequently suffer from lack of access to education, healthcare, and economic opportunities.”*°

40 Ipjd. 39.

%1 See. Infra Note. 43..

42 See. Infra Note. 44.

%3 National Commission for Scheduled Tribes, 1992.

44 National Commission for Backward Classes, 1993.

5 Ministry of Women and Child Development, Government of India.
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5. “Religious Minorities: Religious minority communities, including Muslims, Christians,
Sikhs, Buddhists, and Jews, sometimes face discrimination and social exclusion. This is despite
constitutional protections guaranteeing the freedom of religion.”*®

6. “Sexual and Gender Minorities: Lesbian, Gay, Bisexual, Transgender, Queer, Intersex, and
Asexual (LGBTQIA+) individuals often face discrimination and social exclusion due to
societal norms and prejudices.*’ The status of LGBTQIA+ rights in India has evolved significantly
over the years, although discrimination and social exclusion still persist.

In the landmark case of Navtej Singh Johar v. Union of India,*® the Supreme Court of India
decriminalized homosexuality by reading down Section 377 of the Indian Penal Code, 1860.%°
The court affirmed the constitutional rights of LGBTQIA+ individuals, stating that they
deserve the same constitutional protections as everyone else. Legally, the landmark judgment
by the Supreme Court of India in 2018 played a crucial role in acknowledging the rights of the
LGBTQIA+ community. The court recognized the fundamental rights of LGBTQIA+
individuals to equality and non-discrimination, life and personal liberty, and to express their
identity and orientation freely. The judgment also underscored that societal morality must not
trump constitutional morality.

In another progressive judgment, NALSA v. Union of India *(W.P. (Civil) No. 400 of 2012),
the Supreme Court affirmed the constitutional rights and freedoms of transgender people in
2014, recognizing them as a third gender.

However, despite these positive legal steps, the societal acceptance of the LGBTQIA+
community in India remains a work in progress. Discrimination, violence, and stigma against
LGBTQIA+ individuals continue to persist, often influencing their mental and physical health,
employment, housing, and access to services. Also, issues related to marriage equality,
adoption rights, and anti-discrimination laws still require comprehensive legal reforms”.

7. “Persons with Disabilities: Individuals with physical, mental, intellectual, or sensory
impairments often face societal barriers that prevent them from fully and effectively
participating in society on an equal basis with others. Persons with disabilities in India face
several barriers that hinder their full participation in society. The Rights of Persons with
Disabilities Act, 2016, was enacted to ensure equality and non-discrimination for persons with
disabilities.®! It provides for a range of rights and entitlements, seeks to prevent discrimination,
and mandates the provision of inclusive education and accessibility standards

6 Ministry of Minority Affairs, Government of India

%7 Indian government passed the Transgender Persons (Protection of Rights) Act, 2019, which provides a
framework for the social, economic, and educational empowerment of transgender persons. However, the Act
has been criticized by activists and members of the transgender community for various reasons, including a
perceived lack of clarity and inclusiveness.

8 Navtej Singh Johar & Ors. v. Union of India (W.P. (Crl.) No. 76 of 2016.
%9 Section 377, Indian Penal Code, 1860.

9 NALSA v. Union of India W.P. (Civil) No. 400 of 2012.

>1 Rights of Persons with Disabilities Act, 2016.

1585 | Page



IJFANS International Journal of Food and Nutritional Sciences

Research paper (CRANVARINNSIA IS SIRENTVEI U GC CARE Listed ( Group -1) Journal Volume 12, 1ss 1, Jan 2023

Nonetheless, people with disabilities often face challenges in accessing education,
employment, healthcare, and other essential services. These barriers are due to societal
attitudes, lack of proper infrastructure, and limitations in policy implementation.”>?

8. “Migrant Workers: Internal migrants, particularly those who are involved in unorganized
labour, often lack access to basic social security measures, healthcare, and decent living
conditions.:?

Efforts to combat the marginalization of these groups include constitutional protections, legal
measures, policy interventions, and affirmative action programs like reservations in education
and employment.

Legal protection and rights of marginalized groups in India: Legal protection and rights of
marginalized groups in India refer to the various laws, constitutional provisions, and judicial
decisions that aim to safeguard the rights and interests of disadvantaged and marginalized
communities. These legal measures are designed to address historical and structural
inequalities and ensure equal treatment, non-discrimination, and social inclusion for
marginalized groups.

e Specific constitutional provisions and safeguards: The Indian Constitution provides
fundamental rights and safeguards for all citizens, including marginalized groups.
These provisions include the right to equality, non-discrimination, protection from
caste-based discrimination, abolition of untouchability, and affirmative action measures
such as reservations in education and public employment.>*

e Legislative measures and protective laws: The Indian government has enacted
specific legislation to protect the rights and welfare of marginalized groups. These laws
address various aspects such as prevention of atrocities against Scheduled Castes and
Scheduled Tribes, protection of civil rights, promotion of social inclusion,
empowerment of persons with disabilities,>® prevention of child marriage, and ensuring
gender equality and protection against sexual harassment.

e Case studies and landmark judgments: Case studies and landmark judgments refer
to specific legal cases and court decisions that have had a significant impact on the
rights and protection of marginalized groups. These cases often involve the
interpretation and application of constitutional provisions and protective laws, setting
important legal precedents and shaping the legal framework for marginalized
communities.

= Navtej Singh Johar & Ors. v. Union of India, 2016: This Supreme Court judgment
decriminalized homosexuality by reading down Section 377 of the Indian Penal Code.

52 |d. 48.

>3 Ministry of Labour and Employment, Government of India.
>4 See Supra Note. 11-22, Pg No.9.

>> See Supra Note. 39-44, Pg No. 12-13.

>6 Supra Note. 48.
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= National Legal Services Authority v. Union of India, 2012 : The Supreme Court in this case
legally recognized the rights of transgender people, identifying them as a third gender.®’

= Indra Sawhney & Ors v. Union of India, 1992: This landmark Supreme Court judgement
upheld the reservation for OBCs based on the Mandal Commission's report.®®

= State of Kerala & Anrv. N. M. Thomas & Ors, 1975: In this case, the Supreme Court upheld
the constitutionality of reservation in promotions for SC’s and ST’s.>°

The legal protection and rights of marginalized groups aim to ensure equal opportunities,
social justice, and inclusive development. They play a crucial role in challenging
discrimination, addressing historical injustices, and promoting the well-being and
empowerment of marginalized communities in India.

Effectiveness of Legal Measures: The legal measures in place for protecting marginalized
groups in India have played a crucial role in safeguarding their rights. However, there are
certain challenges and limitations that affect the effectiveness of these legal interventions:

1. Challenges and Limitations of the Legal Framework: The laws themselves may
sometimes be inadequate or unclear. For instance, the Transgender Persons (Protection
of Rights) Act, 2019 has been criticized for not fully recognizing the rights of
transgender individuals, including issues around self-identification .5

2. Implementation Gaps and Barriers: Often, there is a gap between legislation and its
implementation. Laws may not be effectively enforced due to factors such as
bureaucratic inertia, lack of resources, or societal prejudice. For instance, despite the
abolition of untouchability under Article 17, it is still practiced in some regions. 5!

3. Role of Judiciary and Law Enforcement Agencies: While the judiciary has played a
vital role in protecting marginalized groups' rights, biased attitudes and prejudices
among law enforcement agencies can sometimes lead to discriminatory practices.®?

4. Evaluating the Impact of Legal Interventions: Evaluating the impact of legal measures
can be challenging due to the lack of systematic data collection and monitoring
mechanisms. However, indicators such as improved social and economic conditions of
marginalized groups and increased representation in public life can be used to measure
progress.®

Recommendations for Enhancing Legal Measures: For improving the legal protection of
marginalized groups in India, the following measures can be recommended:

>7 Supra Note. 50.

*8 Indra Sawhney & Ors v. Union of India, 1992.

>9 State of Kerala & Anr v. N. M. Thomas & Ors, 1975.

%0 The Transgender Persons (Protection of Rights) Act, 2019.

®1 Dhavan, Rajeev. "Article 17 of the Constitution of India: The Law of Untouchability”, Journal of the Indian
Law Institute, Vol. 21, No. 4 (OCTOBER-DECEMBER 1979), pp. 494-527.

®2 Human Rights Watch. "Dignity on Trial: India’s Need for Sound Standards for Conducting and Interpreting
Forensic Examinations of Rape Survivors", September 2017.

63 Ambedkar, B.R. "States and Minorities: What are Their Rights and How to Secure them in the Constitution of
Free India", 1947.
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1. Strengthening Legislation and Policy Frameworks: Current laws need to be continually
revised and strengthened to ensure they adequately protect the rights of marginalized
groups. New policies and laws must be formulated in consultation with these groups to
ensure their concerns and needs are adequately addressed.5

2. Improving Implementation Mechanisms: Effective mechanisms for the enforcement of
laws must be put in place. This includes adequately training law enforcement agencies,
enhancing the capacity of the judiciary, and establishing mechanisms for the regular
monitoring of law enforcement.®®

3. Enhancing Access to Justice for Marginalized Groups: Steps must be taken to ensure
marginalized communities can access legal services, including providing legal aid,
making court procedures more accessible, and increasing the representation of
marginalized groups in the judiciary.%®

4. Promoting Awareness and Capacity-Building Initiatives: There is a need to increase
awareness about the rights of marginalized groups among the general population and
within these communities. This could involve educational initiatives and capacity-
building programs for marginalized communities to assert their rights.®’

Conclusion: In conclusion, India has a comprehensive legal framework in place to protect the
rights and ensure the inclusion of marginalized groups. These measures include constitutional
provisions, protective laws, and landmark judgments which have all been instrumental in
providing a solid legal base to fight social exclusion and discrimination. However, the
effectiveness of these legal interventions is sometimes undermined by challenges and
limitations within the legal framework, implementation gaps, biases among law enforcement
agencies, and difficulties in evaluating the real impact of these measures.

To further enhance the effectiveness of legal measures for protecting marginalized groups, it's
essential to strengthen legislation and policy frameworks, improve implementation
mechanisms, enhance access to justice for marginalized groups, and promote awareness and
capacity-building initiatives. The role of legislation in fighting social exclusion in India is
significant. However, law and policy are just one part of the solution. Real and sustainable
change requires the concerted efforts of all stakeholders, including government, civil society,
and individuals, to bring about a more inclusive and equitable society. This can be achieved by
creating an environment of awareness, acceptance, and respect for all, irrespective of their
social, economic, or demographic backgrounds. This is not just an objective or a goal, but an
essential condition for the growth, development, and well-being of any society. It's a journey
towards achieving social justice, equality, and dignity for all.

% 1d. 63.
%5 Baxi, Upendra. "The Crisis of the Indian Legal System", Vikas Publishing House, 1982.

% Mustafa, Faizan & Praharaj, Hrushikesh. "Social Justice in India: The Constitutional Aims and Legal
Endeavours", Socio-Legal Review, Vol. 14, 2018.
87 Ministry of Social Justice and Empowerment, Government of India.
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These sources provide further depth to the discussion of legal measures for protecting
marginalized groups in India, their effectiveness, and the ways they could be enhanced.
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